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Further to your request for subnissions and coments on the

Consul tati on Paper produced by the Departnent of Enterprise, Trade
and Enpl oyment on Directive 2006/ 123/ EC of The European Parli anment
and of The Council of 12 Decenber 2006 on services in the interna
market, | include the views of Sinn Féin with respect to the
Directive and the proposals in the consultation docunent.

The Directive 2006/ 123/ EC was passed to nenber states for
transposition into national |law with a deadline of Decenber 2009. The
matter of gravest concern currently with relation to this directive
is that the Departnent of Enterprise, Trade and Enploynment in their
consul tati on docunent have proposed to transpose the Directive by way
of a Statutory Instrunent thus creating the possibility that the
Houses of the O reachtas will have no opportunity to discuss the
proposed | egi sl ative provisions.

Sinn Féin would be vehenmently opposed to transposing this directive
through a statutory instrument given the scope and breadth of the
directive itself and the high degree of clarification and definition
needed. In the consultation docunent it is advised that “as a result
of the screening process, a nunber of existing pieces of |egislation
and other rules are being changed to bring theminto line with the
Directive”. Not only does Directive 2006/ 123/ EC serve to bring in a
new | egal franework for service provision, setting out general rules,
it will be anmendi ng and changi ng exi sting national |aw. Changes to
existing legislation and rules should be achieved through prinmary

| egi sl ati on and should be tabled to conme before the G reachtas. There
is no mandate for transposition of the Directive by Statutory

I nstrument, which changes national |aw “by adm nistrative nmeans or by
both adm nistrative nmeans and Regul ati ons”.

Conversely, there are sonme obvious problens with transposing the
Directive through Statutory instrunment, the nobst obvious of which
relates to the Scope of the Directive. There is a need for further
clarity on the scope of the legislation particularly in respect of
public services. The need for further clarity arises because of the
use of terns in the Directive for which no legal definition exists,
and which woul d be open to interpretation through case |aw. For
exanple, there is a need to attenpt to define the terms “services of
general interest” and “services of general economic interest” or



alternatively provision needs to be nade in an annex so that the
public services that are within the remt of the legislation are
listed, as woul d those excl uded.

Transposition by Statutory Instrument will cause further problens in
ternms of the judiciary and the potential weight of case law that wll
arise accordingly. Simlarly, given the fact that national |aw wll
have to be anended, altered or deleted to facilitate the directive,
there is need for primary |l egislation before the Houses of the

O reachtas. Therefore, | would strongly urge you to put the Directive
on the legislative progranme for Governnment so that it may be
transposed through prinary | egislation before the Houses of the

O reacht as.

If there is need for further clarification or if further consultation
is necessary, do not hesitate to get in contact,

I's m se,
Art hur Morgan TD

Si nn Féi n Spokesperson on Enterprise, Trade and Enpl oynent
Menber of the Joint G reachtas Commttee on Enterprise, Trade and



